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7. D scounting of Surgical Procedures

To be consistent with Medicare policy and regul ati ons
governi ng paynment for anbul atory surgical services furnished
in a physician’s office and in an ASC, we proposed under the
hospital outpatient PPS to di scount paynent anounts when
nmore than one procedure is performed during a single
operative session or when a surgical procedure is term nated
prior to conpletion. Specifically, we proposed that when
nore than one surgical procedure with paynent status
indicator "T" is performed during a single operative
session, we would pay the full Medicare paynent and the
beneficiary would pay the coi nsurance for the procedure
havi ng the hi ghest paynent rate. Fifty percent of the usual
Medi care PPS paynment anmount and beneficiary coi nsurance
anount woul d be paid for all other procedures perforned
during the sanme operative session to reflect the savings
associated with having to prepare the patient only once and
the increnmental costs associated with anesthesia, operating
and recovery room use, and other services required for the
second and subsequent procedures.

We al so proposed to require hospitals to use nodifiers

on bills to indicate procedures that are term nated before
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conpletion. Modifier -73 (Di scontinued Qutpatient Procedure
Prior to Anesthesia Adm nistration) would identify a
procedure that is termnated after the patient has been
prepared for surgery, including sedation when provided, and
taken to the room where the procedure is to be perforned,
but before anesthesia is induced (for exanple, |ocal,

regi onal bl ock(s), or general anesthesia). Modifier-52
(Reduced Services) would be used to indicate a procedure
that did not require anesthesia, but was term nated after
the patient has been prepared for the procedure, including
sedati on when provided and taken to the room where the
procedure is to be perforned. W proposed to pay 50 percent
of the usual Medicare PPS paynent anount and beneficiary

coi nsurance anount for a procedure term nated before
anesthesia is induced. Modifier -74 (D scontinued
Procedure) would be used to indicate that a surgical
procedure was started but discontinued after the induction
of anesthesia (for exanple, |ocal, regional block, or
general anesthesia), or after the procedure was started

(i ncision made, intubation begun, scope inserted) due to
extenuating circunstances or circunstances that threatened

the well-being of the patient. To recognize the costs
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incurred by the hospital to prepare the patient for surgery
and the resources expended in the operating room and
recovery room the hospital wll receive full paynent for a
procedure that was started but discontinued after the

i nduction of anesthesia or after the procedure was started,
as indicated by a nodifier -74. The el ective cancellation
of procedures would not be reported. If nultiple procedures
were planned, only the procedure actually initiated would be
bi I | ed.

Comment: Sonme commenters asked us to clarify how the
policy would be applied. For exanple, one commenter asked
whet her the surgical discounting nethodol ogy would apply in
the following situation: contrast x-ray of |ower spine
(CPT code 72265) is followed by contrast CAT of the spine
(CPT code 72132). Both procedures have rel ated surgi cal
codes (CPT codes 62270 and 62284). O her comenters
provi ded exanples that were simlar in nature but involved
ot her codes.

Response: W proposed to apply the reduced paynent for
mul tiple procedures to surgical procedures only, that is,

t hose CPT codes that have a paynent status indicator "T."

Therefore, services such as CPT codes 72265 and 72132 that
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have a paynent status indicator of "S" would not be subject
to the nmultiple procedure discount, whereas CPT codes 62270
and 62284, which are surgical procedures and have a paynent
status indicator of "T," would be subject to the multiple
procedure discount. Hypothetically, if all four codes were
provided in a single operative session, as suggested by this
commenter, then the reduced paynment would apply only to the
surgical procedure with the |ower paynent rate. (For the
record, we have responded to the commenter’s exanple in
order to clarify how the nmultiple procedure di scount woul d
apply in a hypothetical situation. However, we question
whet her the suggested conbi nati on of codes woul d be covered
if actually performed during the course of a single patient
encounter.)

Comment: Commenters asked what factors guided our
assi gnnent of paynent status indicator "T" to a code.

Response: W generally assigned the paynent status
indicator "T" to surgical services. OQur nedical advisors
and staff will continue to review the designation of status
i ndi cators and we nmay propose revisions in the future.

Comment: A variety of commenters stated that the

reduced paynents for nultiple procedures woul d
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i nappropriately reduce paynents for a second procedure.
Sonme were concerned that application of the multiple
procedure discount could result in hospitals being | ess
likely to offer procedures assigned the paynent status
indicator "T." These commenters reconmended that we change
all "T" paynment indicators to a different indicator such as
"S," which we define as a significant procedure not reduced
when multiple, until we have had an opportunity to coll ect
reliable cost data upon which to base paynent deci sions
about di scounti ng.

Response: W continue to believe that the proposed
reduced paynment for multiple surgical procedures is
reasonable. W disagree that hospitals would be less |ikely
to provide these services. W believe there clearly are
savi ngs achi eved when nore than one surgical procedure is
performed during a single operative session. The patient
has to be prepared for surgery only once, and the costs
associ ated with anesthesia, operating and recovery room use,
and other services required for the second procedure are
i ncrenment al .

Comment: Sonme comrent ers questi oned whet her the

reduced paynment for nultiple procedures applied to the
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beneficiary coinsurance as well as to the Medicare program
paynment. Qhers did not understand how this reduced paynent
was accounted for in determ ning the conversion factor.

Response: The reduced paynent for multiple procedures
woul d apply to both the beneficiary coinsurance and the
Medi care paynent. In order to do this in a "budget neutral™
manner, we increased the conversion factor to account for
the reduced paynents for nmultiple procedures. In this way,
total paynents in the aggregate are not affected.

Comment: One commenter believes we should exclude from
the nmultiple-procedure discount those procedures that were
subject to a 50 percent reduction under the previous cost-
based system because those procedures were recogni zed as
being an adjunct to a primary procedure. The commenter
believes that we had al ready factored these discounts into
our cost determ nations and would therefore be
i nappropriately reduci ng paynent even further for these
pr ocedur es.

Response: W disagree with the comenter. In
determ ning the weights for the APC groups, we included only
single procedure clains. Miltiple procedure reductions

exi sting under the previous cost-based system woul d not have
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been reflected in these single procedure clains, and,
therefore, do not affect the APC paynent wei ghts.
Fi nal Action

Under the hospital outpatient PPS, we wll discount
paynment amounts for surgical procedures when nore than one
procedure is perfornmed during a single operative session or
when a surgical procedure is termnated prior to conpletion.
Parall el discounts will apply to beneficiary coinsurance
anount s.
8. Paynent for New Technol ogy Services
a. Background

We proposed to price a new itemor service that was
assi gned a new HCPCS code by classifying the new code to
whi chever existing APC group nost closely resenbled the item
or service in ternms of its clinical characteristics and
estimated resource use. W proposed to use the group
wei ght, paynent rate, and coi nsurance anount established for
the existing APC to price the new code for at |east 2 years
to give us an opportunity to collect cost data for the new
item or service.

After we published our proposed rule, the Congress

expressed concern in the conference report acconpanying the
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BBRA 1999, that our proposed PPS does not adequately address
"issues pertaining to the treatment of . . . new
technology.” (See H R Rep. No. 436 (Part 1), 106th Cong.,
1st Sess. 868 (1999).) Therefore, the Congress enacted
"transitional pass-throughs” in section 201(b) of the BBRA
1999 that provide an additional paynent for "new nedical

devi ces, drugs, and biologicals" that do not otherw se neet
the definition of current orphan drugs, or current cancer

t herapy drugs and bi ol ogi cal s and brachyt herapy, or current
radi ophar maceuti cal drugs and bi ol ogi cal products. (See
section I11.D of this preanble for a discussion of how we
are inplementing the transitional pass-throughs.)

b. Comment s and Responses

Comment: The nost frequent commenters regardi ng our
treatnent of new technol ogy under the proposed hospital
out patient PPS were device manufacturers and pharnaceuti cal
conpani es and their trade associations. Conmenters were
concerned because the proposed APC paynent rates were
devel oped using 1996 cost data that do not reflect the cost
of many new technol ogi es i ntroduced subsequent to 1996.
Comrenters believe that the proposed nethod of ratesetting

under the APC system |l acks the flexibility needed to
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recogni ze energent technologies in a tinely manner. |In the
view of the commenters, assigning new technol ogies to

exi sting APC groups pending the collection of cost data
woul d result in underpaynent, thereby discouraging the
adoption of new technol ogi es.

Commenters further stated that the proposed paynent
rates for current yet relatively new devices were too | ow
and woul d favor continued use of older, less effective
regi mens on the basis of financial pressures rather than on
the inproved clinical outconmes of newer technol ogy. Sone
commenters, concerned that we will not update codes or
paynment rates quickly enough to allow hospitals to pay for
new t echnol ogi es, recommended that we assign HCPCS codes as
soon as products becone avail able and alter APC group
wei ghts to account for a new technol ogy. These commenters
believe that the tine | apse between codi ng updates is a
barrier to innovation because it can take several years for
a code to be issued for a new surgical technique, and unti
a new code is issued, facilities nust bill for new surgica
techni ques as "unlisted procedures” resulting in the | owest

paynment rate for the category of surgery.
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One comrenter urged that we inplenent a paynent carve-
out for certain drug and biol ogi cal therapies and pay for
these itens on a reasonable cost basis in order to provide
tinmely patient access to many new pharmaceuti cal and
bi ot echnol ogy products. The sane commenter recommended t hat
if we reject a conplete carve-out, then, at a mnimum we
shoul d pay for new products introduced after 1996 on a
reasonabl e cost basis for 1 year to adequately conpensate
conpani es for devel opi ng new and nore effective products.
Anot her comment er recomended that we increase the nunber of
APC groups to better reflect services wwth simlar cost
structures.

One professional association recommended abandoni ng the
APC group system al together and pricing services
i ndi vidual |l y because assi gni ng new technol ogy and nost
costly procedures to APC groups with established | ower cost
procedures creates a strong disincentive for hospitals to
provi de new or inproved itens or services and, in the case
of newer, higher cost drugs, encourages hospitals to devel op
formul ari es and practice patterns based on financi al

consi derations rather than on the nedical value of drugs.
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Technol ogi es that commenters cited as being
i nadequat el y addressed by the proposed outpatient PPS
i ncl ude new t echnol ogi es based on nol ecul ar genetics; gamm
kni fe procedures used in radiation surgery; and prostatic
m crowave t hernotherapy (transurethral m crowave
t her not herapy (TUMI)) which a commenter said has a direct
cost of $1,918 and, factoring in indirect costs, a total
cost of $2, 623.

Response: The concerns expressed by conmenters
regardi ng new technol ogy itens and services highlight two
issues. The first is specific to the data used to construct
APC groups and calculate their prices at the start of the
PPS. As required by section 1833(t)(2)(C of the Act, we
are using clains data from 1996 as the basis for determ ning
APC group wei ghts and paynent rates under the new system
The 1996 data do not capture itens and services that have
energed since that tine and that are now in use. The second
issue relates to new itens and services that will be
introduced in the future, after the outpatient PPS is
i npl emrented. Postponi ng the adjustnment of APC groups and

wei ghts for several years to allow for the collection of
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cost data would potentially inhibit the dissem nation of
medi cal | y desirabl e innovati ons.

We recogni ze the concerns raised by commenters about
our proposed treatnent of new codes under the hospital
outpatient PPS. W therefore have devel oped a process that
we believe will allow us to recognize new technol ogi es on an
ongoi ng basis as expeditiously as our systens permt. W
expect that this process, which we explain below conbined
with the transitional pass-throughs established by section
201(b) of the BBRA 1999 (which we describe in section I11.D
of this preanble), will provide additional paynent for a
significant share of new technol ogi es.

In this final rule, we have created special APC groups
to accommodat e paynent for new technol ogy services. In
contrast to the other APC groups, the new technol ogy APC
groups do not take into account clinical aspects of the
services they are to contain, but only their costs. W wll
assign new itens and services that we determ ne cannot
appropriately be placed in existing APC groups for
establ i shed procedures and services to the new technol ogy

APC groups.
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The new technol ogy APC groups, which are now | argely
unpopul ated, are already defined in our clainms processing
system for the outpatient PPS, and we have established
paynment rates for the APC groups based on the m dpoi nt of
ranges of possible costs, for exanple, the paynent anount
for a new technol ogy APC group reflecting a range of costs
from $300 to $500 woul d be set at $400. The cost range for
the groups reflects current cost distributions, and we
reserve the right to nodify the ranges as we gain experience
under the outpatient PPS. The final APC groups for new
t echnol ogy are groups 0970 through 0984 and cover a range of
costs fromless than $50 to $6,000. Upon inplenentation of
the outpatient PPS, we wll nmake paynment for the foll ow ng

new t echnol ogy services under the new technol ogy APCs:

53850 Transurethral destruction of prostate tissue; by mcrowave

t her not her apy

53852 Transurethral destruction of prostate tissue; by radiof requency

t her not her apy

96570 Phot odynanmi ¢ therapy, first 30 mnutes

96751 Phot odynani ¢ therapy, each additional 15 m nutes

(0125 PET lung imging of solitary pul nonary nodul es, using 2-

(Fl uorine-18) - Fl uor o- 2- Deoxy- D-d ucose (FDG, followi ng CT (71250/ 71260

or 71270)
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@126 PET lung i magi ng of solitary pul nbnary nodul es, using 2-

(Fl uorine-18) - Fl uor o- 2- Deoxy- D-d ucose (FDG, followi ng CT (71250/ 71260

or 71270); initial staging of pathologically diagnosed non-small cel

| ung cancer

0163 Positron em ssion tonography (PET), whole body, for recurrence of
col orectal netastatic cancer

0164 Positron em ssion tonography (PET), whol e body, for staging and

characterization of |ynphonma

0165 Positron em ssion tonography (PET), whole body, for recurrence of
nmel anoma or nel anoma netastatic cancer

0166 External counterpul sation, per treatnent session

@168 Wund cl osure by adhesive

The new technol ogy APC groups give us a nmechanismfor
initiating paynent at an appropriate level wthin a
relatively short tinmeframe, and certainly less than the 2 or
3 years that we contenplated in our proposed rule. As in
the case of itenms qualifying for the transitional pass-

t hrough paynent, placenent in a new technology APC w || be

tenporary. After we gain information about actual hospital
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costs incurred to furnish a new technol ogy service, we wl|
move it to a clinically-related APC group with conparabl e
resource costs. |If we cannot nove the new technol ogy
service to an existing APC because it is dissimlar
clinically and with respect to resource costs fromall other
APCs, we will create a separate APC for such service. W
Wil retain a service within a new technol ogy APC group for
at least 2 years, but no nore than 3 years, consistent with
the time duration allowed for the transitional pass-through
paynents. Movenent froma new technology APC to a
clinically-related APC woul d occur as part of the annual
updat e of APC groups. Beneficiary coinsurance anmounts for
itenms and services in the new technol ogy APC groups are

20 percent of the paynent rate set for the new technol ogy
APCs.

We ask that interested parties take the follow ng steps

to bring to our attention services that they believe nerit
consideration for pricing using the new technol ogy APC
groups. Mail requests for consideration of possible new
t echnol ogy services that have established HCPCS codes to the
foll ow ng address ONLY: PPS New Tech/ Pass- Thr oughs,
Di vision of Practitioner and Anbul atory Care, Mil stop
C4-03-06, Health Care Financing Adm nistration, 7500
Security Boul evard, Baltinore, NMD 21244-1850.

To be considered, requests MJST include the foll ow ng

i nformati on:
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1 Tr ade/ brand nane of item
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A detail ed description of the clinical application of
the item including HCPCS code(s) to identify the
procedure(s) with which the itemis used.

Current cost of the itemto hospitals (i.e., actual

cost paid by hospitals net of all discounts, rebates,
and incentives in cash or in-kind). In other words,
submt the best and latest information avail abl e that
provi des evidence of the hospital's actual cost for a
specific item

If the itemis a service, itemze the costs required to
performthe procedure, e.g., |abor, equipnent,

suppl i es, overhead, etc.

If the itemrequires FDA approval/cl earance, submt
information that confirnms recei pt of FDA approval/

cl earance and the date obtai ned.

If the item already has an assi gned HCPCS code, include
the code and its descriptor in your subm ssion plus a
dated copy of the HCPCS code “recommendati on
application” previously submtted for this item

If the item does not have an assi gned HCPCS code,
foll ow the procedure di scussed, below, for obtaining
HCPCS codes and submt a copy of the application with
our payment request.

Nane, address, and tel ephone nunber of the party making

t he request.
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1 QG her information as HCFA may require to eval uate

speci fic requests.

We believe sone itens not yet known to us do not yet
have assi gned HCPCS codes. W expect to use national HCPCS
codes in the hospital outpatient PPS to the greatest extent
possi bl e. These codes are established by a well-ordered
process that operates on an annual cycle, starting with
subm ssion of information by interested parties due by Apri
1 and | eading to announcenent of new codes in Cctober of
each year. This process is described, and rel evant
application forns are avail able, on the foll ow ng HCFA
website: http://ww. hcfa. gov/ nedi care/ hcpcs. ht m

Consi dering the exigencies of inplenmenting a new
system we intend to establish tenporary codes in 2000 to
permt inplenmentation of additional paynments for other
eligible itens effective beginning Cctober 1, 2000. The
process for submtting information will be the sane as for
nati onal codes.

For new t echnol ogy services that DO NOT have
est abl i shed HCPCS codes, submt the regular application for
a national HCPCS code in accordance with the instructions
found on the internet at

http://ww. hcfa. gov/ nedi care/ hcpcs. htm  Send applications

for national HCPCS codes to: C. Kaye Riley, HCPCS
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Coordi nator, Health Care Fi nancing Adm ni stration, Milstop
C5-08-27, 7500 Security Boul evard, Baltinore, Maryland
21244-1850. A fuller discussion of the HCPCS process and
schedule is in section I11.D.6 of this preanble.

Because of staffing and resource |imtations, we cannot
accept requests by facsimle (FAX) transm ssion.
Because of cl ains processing systens constraints, a new
technol ogy paynent rate can only be initiated at the start
of a calendar quarter. Since we wll update our outpatient
PPS quarterly to include new technol ogy additional services,
Cctober 1, 2000 is the earliest date that we will inplenent
paynment for additional new technol ogy services other than
for those itens beginning on July 1, 2000. 1In general, we
expect to be able to conplete action on requests to assign
an itemor service to a new technol ogy APC group in about
6 months fromthe date we receive the request.

In order to be considered for assignnment to a new
t echnol ogy APC group, an itemor service nust neet the
followng criteria:

' The itemor service is one that could not have been
billed to the Medicare programin 1996 or, if it was
available in 1996, the costs of the itemor service could
not have been adequately represented in 1996 dat a.

I The itemor service does not qualify for an additional
paynment under the transitional pass-through provided for by

section 1833(t)(6) of the Act, as anended by section 201(b)
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of the BBRA 1999, and 42 CFR 419.43(e) as a current orphan
drug, as a current cancer therapy drug or biological or
brachyt herapy, as a current radi opharmaceutical drug or

bi ol ogi cal product, or as a new nedi cal device, drug, or

bi ol ogi cal .

I The itemor service has a HCPCS code. (See section
[11.D for additional information about obtaining HCPCS
codes.)

' The itemor service falls within the scope of Mdicare
benefits under section 1832(a) of the Act.

I The itemor service has been determ ned to be
reasonabl e and necessary in accordance with
section 1862(a)(1) (A of the Act.

Fi nal Action
W are initiating a nethod to pay for new technol ogy
services that are not addressed by the transitional pass-

t hrough provisions of the BBRA 1999.



